STATE OF NEW YORK
PUBLI C SERVI CE COVM SSI ON

At a Session of the Public Service
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COWM SSI ONERS PRESENT:

Wlliam M Flynn, Chairmn
Patricia L. Acanpora
Maureen F. Harris

Robert E. Curry, Jr.

Cheryl A. Bul ey

CASE 06-M 0647 —1n the Matter of Energy Service Conpany Price
Reporti ng Requirenents.
CASE 98-M 1343 —In the Matter of Retail Access Business Rul es.

ORDER ADOPTI NG ESCO PRI CE REPORTI NG REQUI REMENTS
AND ENFORCEMENT MECHANI SV

(I ssued and Effective Novenber 8, 2006)

BY THE COWM SSI ON:
BACKGROUND
As di scussed in the ESCO Price Notice,! since October

2004, the energy services conpani es (ESCOs) serving residential

custoners in the various utility service territories, along with
additional information on those ESCOs, has been listed at our
Wb site, www AskPSC.com In October 2005, the Web site’s
capabilities were enhanced by adding a “Power to Choose” (Power
Choose) feature, at ww. PowertoChooseNY.com that enabl ed
custoners to make nore neani ngful price conparisons anong ESCOs
and utilities.

For Power Choose to function properly, ESCOs nust

submt tinely and accurate price information for posting on the

! Case 06-M 0647, supra, Notice Soliciting Comments on ESCO
Price Reporting Requirenents (issued May 31, 2006).
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Wb site. Not all ESCCs, however, have been willing to furnish
conplete information voluntarily. An inquiry was therefore

| aunched into the requirenents, if any, that should be inposed
on ESCOs for reporting to Departnent of Public Service Staff
(Staff) the prices offered to residential custoners.

Because sone ESCOs may be unwilling to conply with
price reporting requirenents, an enforcenment mechani sm was
proposed. Under the Uniform Business Practices (UBP),? Staff is
authorized to determne if an ESCO should no | onger be eligible
to sell electricity or gas to retail customers because it has
failed to satisfy UBP or other applicable requirenents.
Wthdrawi ng that eligibility under the UBP process was suggested
as an appropriate sanction for enforcing ESCO conpliance with
price reporting requirenments.

Initial and Reply Comments on ESCO price reporting
requi renents and enforcenment nmechani sns were solicited in the
ESCO Price Notice. Those deadlines were extended to July 28,
2006 for Initial Conmments and to August 21, 2006 for Reply
Comments.® Moreover, notice of the proposed requirements was
published in the State Register on July 5, 2006, in conformance
with State Admi nistrative Procedure Act (SAPA) 8202(1). Under
SAPA 8202(1) (a), the comment period for responding to that

noti ce expired on August 21, 2006. The parties that submtted
comments are listed, with abbrevi ati ons, and their comments are

sunmari zed, in Appendix A

2 See, e.g., Case 98-M 1343, supra, Order Modifying Electronic

Data Interchange (EDI) Standards and Uniform Busi ness
Practices (issued May 19, 2006).

® Case 06-M 0647, supra, Notice Extending Filing Deadlines
(i ssued June 23, 2006).
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DI SCUSSI ON

Addi tional residential custoners could be encouraged

to participate in retail gas and electric conpetitive markets if
nmore extensive ESCO pricing information were readily avail abl e.
It does not appear that the conplete price information custoners
have cone to expect when meking price conparisons for
conpetitively-priced goods is easily accessible in the markets
for gas and electric comobdity supply. Power Choose is
currently the primary tool that could be used to better conpile
and nore widely dissem nate that information. Those functions,
however, cannot be acconplished unless all ESCGCs report price
information to the Wb site.

To date, voluntary price reporting has not been
successful. Too nmany ESCOs decline to report prices, |eaving
t he Power Choose Wb site without sufficient data to enable
consumers to conduct satisfactory inquiries into retail gas and
electric supply prices. As a result, mandatory price reporting
requi rements are necessary.

The Price Reporting Requirenent

VWhile the price reporting requirenents inposed on
ESCOs should be sufficient to obtain the additional information
needed to enhance price transparency and price discovery,
conpel ling overly extensive or intrusive reporting could
unnecessarily constrain the flexibility that is characteristic
of conpetitive markets. An approach requiring ESCCs to submt
snapshots of prices for their generally avail able offerings
woul d assi st customers in obtaining information about pricing
alternatives while avoiding inpedinments to the proper
functioning of the market. Therefore, ESCOs shall report, by
the 5'" day of each nonth, for each generally-avail abl e service
they were offering to eligible residential custoners, the price

t hey woul d have charged for each service as of the 1% day of
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that month.* Those prices will then be posted to Power Choose,
along with the disclainmer that the prices are illustrative, to
al ert custoners that the Web site is only the starting point for
price discovery and that an actual offer to provide service nust
be obtained directly froman ESCO

Al t hough ESCGCs nust post prices for all of the
services they offer that are generally available to eligible
residential customers, an ESCO that offers only one service need
report only the one price for that service. ESCCs may al so
continue to nmake offers to consunmers at prices other than those
reported, in response to energing market opportunities they deem
not adequately met through their generally available offers.
Mor eover, because reporting is limted to the price snapshots,
ESCOs may pronptly revise their offers after the snapshots are
submtted, to adapt to changes in market conditions or
opportunities. This approach properly bal ances consuners’
interests in obtaining reasonably tinely and accurate
information and ESCOs’ interests in retaining the flexibility to
ni nbly respond to evol ving market conditions and opportunities.

ESCOs shall acconpany each price they report with sone
basic information on the ternms and conditions of the offer tied
to the price, including the price offer type (fixed, variable,
capped or other), the termthe price is avail able, any

5

cancellation fees or notice requirenents,” any | ate paynent

charges, any deposits required, the billing options avail abl e

4 Advice on the format and software necessary for submitting the

price information to the Wb site operator can be obtai ned
fromStaff of the Ofice of Retail Market Devel opnent (ORM).

If the cancellation fee varies according to a fornmula, the
ESCO may report it as a variable fee instead of as a fixed
anount; as ESCOs contend, attenpting to represent a variable
fee in a single nunber woul d create confusion. The ESCO
however, will note that information on the cal culation of the
vari able fee could be obtained fromit.
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(single bill fromthe utility, dual billing, or other), and
paynent options (credit card, on-line, automated draft or
other). ESCOs will also be able to submt such conments or
additional information concerning their pricing as can be
readily accommpdated into the Power Choose format.®

The basic information will be submitted in a
standardi zed format, which should i nprove custoner understanding
of ESCO offers. ESCOs thensel ves may deci de how nuch additi onal
information to submt beyond the basic information, affording
themflexibility in assessing which additional infornation
shoul d be reported to assist consuners and which should be |eft
unreported, because custoner confusion is best avoided if the
information is obtained in detail directly fromthe ESCO  Since
the standardized format is limted to basic information that the
ESCOs should find easy to provide, and they may present nore
conpl ex information as best fits their marketing strategies, the
information reporting requirenments should not overly burden the
ESCOCs.

Enf or cement

A mechani smfor enforcing reporting requirements is
needed. Sone ESCOs are likely to resist price reporting
requirenents by sinply failing to submt a price. Enforcenent
action may also be required if ESCOs report prices that are
inaccurate. In the ESCO Price Notice, it was suggested that
wi thdrawing an ESCO s eligibility to participate in retail
mar kets woul d be a sanction sufficient to inpel ESCO conpliance
With price reporting requirenents.

The wi thdrawal of eligibility, however, may be an

overly punitive sanction in many circunstances that nonethel ess

® As an alternative to Internet access, customers may obtain the

pricing and other information from ORMD via regular mail
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war rant enforcenent action of a | esser degree. Moreover, if an
ESCO is no longer eligible to participate in markets, its
custoners may no |onger receive service fromit and will be
conpel led to make alternative arrangenents. So disrupting
custoner reliance on service froman ESCO shoul d not be
undertaken lightly. Therefore, an enforcenment nechani sm nmust be
carefully tailored to ensure conpliance with the reporting

requi rements without overly interfering with the functioning of
retail markets.

A properly refined enforcenment mechani sm begi ns by
addressing circunstances where ESCOs fail to report any
information. In those circunstances, Staff woul d determ ne that
no price has been reported and issue a notification to the ESCO
requiring it to conply with the reporting requirenent. After
bei ng given an opportunity to cure the failure to report, and
declining to take advantage of it, these ESCOs woul d be
precluded fromenrolling new custoners, with Staff informng the
utility that it is to cease processing requests fromthe ESCO to
switch customers to ESCO service.’ This sanction should be
sufficient to inpel an ESCO to neet its reporting
responsibilities, without disrupting service to existing
cust oners.

A simlar nechani smwuld serve to enforce the
accuracy of price reporting. Again, follow ng a determ nation
and issuance of a notification by Staff, an ESCO woul d be given
the opportunity to revise an inaccurate price during a cure
period. |If the ESCO declined to make the revisions necessary to
accurately report its prices, however, Staff would informthe

" Inplenentation of this sanction necessitates the suspension of

the ESCO fromthe utility’s ESCO referral program if the ESCO
is participating init.
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utility that it is to cease processing the ESCO s requests to
enrol |l new custoners.

In some i nstances, ESCOs m ght becone repeat
of fenders, by continually refusing to participate in price
reporting, or becone flagrant offenders, by refusing to correct
i naccuracies in reported prices or posting false information in
an effort to mani pulate markets. In those instances, w thdrawal
of eligibility to participate in markets m ght be appropriate.
Wil e that nore stringent sanction should be inposed only
carefully upon sufficient cause, the UBP al ready authorize Staff
to determine if it is necessary to renmedy other serious
transgressi ons ESCOs might commit.® Extending that existing
authority to include the repeated or flagrant violation of
reporting requirenents i s appropriate.

To inpl enent price reporting, and the enforcenent
nmechani sms, changes to the UBP are needed; UBP 82.D. 2 shal
provide for ESCO price reporting requirenents; UBP 82.D.3 shal
provide for the sanction, upon a failure to properly report, of
precl uding ESCOs fromenrolling new custoners; and, UBP §2.D. 4
shall include, anong its categories warranting the w thdrawal of
eligibility, ESCO failures to report prices that are of a nore
serious nature. The new UBP subdivisions are attached at
Appendi x B.°

Thi s approach to ESCO price reporting requirenents and
their enforcenment properly bal ances the interests of consuners
in price transparency and the interests of ESCOs in avoidi ng
unnecessarily burdensone regulatory interference. It enhances

price discovery w thout inpeding innovation, constraining market

8 Case 98-M 1343, supra, UBP §2.D.4.

® The entire UBP, including these revisions, has been posted to
the Web site and nay be obtained at the followi ng el ectronic
[ink: http://ww.dps.state.ny.us/ubf.htm
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flexibility or restricting the ability of market participants to
tailor their offers to nmeet rapidly-changi ng market conditions
or opportunities to nake sales to individual consuners. As a
result, the criticisns the commentators present that conflict
with this approach are rejected, as discussed further bel ow

Argunents Agai nst Price Reporting

Wiile the majority of commentators concede that ESCO
price reporting would facilitate residential customer
participation in retail conpetitive markets, nmany neverthel ess
mai ntain that price reporting should not be nmandated because it
woul d di srupt the market or is otherw se inproper. These
argunents lack nerit.

The price reporting requirenent described above avoi ds
i npedi nents to the devel opnent of conpetitive markets. The
requirement will not vitiate an ESCO s ability to respond to
mar ket forces. Because the prices reported are snapshots of
what was offered on a particular day, ESCOs are not bound to
offer themto new custoners after that date, enabling themto
nmodify their prices rapidly in response to new narket
ci rcunstances. Product innovation is not disrupted or inpeded,
because ESCOs may respond to rapidly-evol ving nmarket
opportunities by imedi ately devising specially-tailored
products (at prices they need not report), beyond the scope of
their generally-avail able offerings (whose prices they nust
report). To avoid custoner surprise and confusion, the Power
Choose Wb site will advise consunmers that the ESCO prices are
illustrative only, and will present other disclainers to the
extent appropriate.

Nor will the price reporting requirenent dissuade
custoners from consi dering val ue- added services. ESCOs may, at
their option, list those services at the Power Choose Wb site,

or offer them separately. Wth basic price information in hand
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fromthe Wb site, consuners are encouraged to explore the

mar ket further instead of experiencing frustration because price
information is not available. Once they enbark upon their

expl oration of the market, assisted by the price information

t hey have obtained, they are nore likely to consider val ue added
services, rather than to never reach that point if deterred by

t he absence of price discovery.

Some ESCOs al so suggest that nmarket forces are
sufficient to police price reporting, in that ESCOs that do not
publicize their prices adequately will |ose custonmers and wl|l
eventual ly exit the marketplace. These ESCOs al so point out
that other markets for consuner goods and services function well
Wi t hout centralized price discovery through a vehicle like the
Power Choose Wb site.

At this stage of the devel opnent of retail energy
mar ket s, however, a vehicle to facilitate price discovery is
needed. Because these markets are still devel oping, the neans
for maki ng price conparisons that take place in nore traditiona
mar kets are not yet fully devel oped. Moreover, the conplexity
of gas and electric cormmodity offerings, along with the presence
of the fornmerly-domnant utility providers in the market, can
frustrate consuners inexperienced with making energy comodity
choices. As a result, market forces al one cannot be relied upon
to yield price transparency and to educate consuners. Wile
per haps at sonme future stage, the Power Choose Wb site wll
beconme unnecessary, at this point the nmarket is nore likely to
function properly if price discovery is available through the
Wb site.

Some ESCOs claimthat inposing price reporting
requirenents is inproper even if the effect on the market were
beni gn. These commentators contend that nmandatory price

reporting i s inconsistent with the existing regulatory franmework
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for ESCGOs under which they are mnimally regul ated and exenpted
from application of Article 4 of the Public Service Law (PSL).

Mandatory price reporting requirenments, however, are
fully consistent with the regulatory requirenents inposed on
ESCCs previously, and with the UBP. Wile ESCOs are exenpt from
PSL Article 4 regulation,?® Opinion No. 97-5 establishes an
oversi ght process that nonethel ess applies to ESCOs under PSL
Article 1.'* That oversight process requires ESCOs to provide
the data necessary to denonstrate they should be eligible to
serve custonmers in New York, and provides for denying ESCCs
eligibility if they do not conply. Requiring price reporting is
merely an extension of the ESCO s pre-existing PSL Article 1
obligation to furnish data.

Moreover, the regulatory framework first adunbrated in
Opi nion No. 97-5 was | ater expanded i nto the UBP requirenents.?
The UBP establishes the standards and criteria ESCOs nust
satisfy to obtain and retain eligibility to serve residenti al
customers. Addi ng nandatory ESCO price reporting to the UBP
requi renents does not change the character of those
requi rements, which, besides establishing the data ESCOs nust
submit to obtain and retain eligibility, also set forth detailed
requi renents on credi tworthi ness standards, custoner enroll nment
procedures, billing protocols, and simlar matters. Since the
UBP requirenents fit within the ESCO regul atory franework
adopted in Opinion No. 97-5, mandatory ESCO price reporting al so
falls within the anbit of that franework.

10 Case 94-E- 0952, supra, Opinion No. 97-17 (issued Novenber 18,
1997), pp. 29-35.

11 Case 94-E- 0952, Conpetitive Opportunities For Electric
Service, Opinion No. 97-5 (issued May 19, 1997), pp. 43-44.

12 See, e.g., Case 98-M 1343, supra, Opinion No. 99-3 (issued

February 16, 1999).
- ]_0_
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Mandat ory ESCO price reporting does not inpose a
regul atory burden on ESCOs simlar to that inposed on utilities,
or force ESCCs to assume responsibilities that resenble those
utilities nust bear. Fully-regulated utilities that tariff
their prices are restricted to charging only the tariffed prices
and can revise their tariffs only after securing regulatory
approvals in accordance with law. 1In contrast, ESCGCs, after
reporting the snapshots of their generally-available prices, my
revise themat any tinme subsequent to their submttal w thout
seeking regul atory authorization. ESCOs also may offer products
and prices, in addition to the price reported, that are not
generally available. Therefore, the price reporting requirenent
is designed to properly recognize that ESCOs are conpetitive
mar ket partici pants distinguishable fromfully regulated
utilities that nust tariff their prices.

Price Reporting Proposals

Commentators presented a variety of positions on the
type of price reporting requirenent that should be adopted.
Some commentators suggested that ESCOs would find it difficult
to express their prices in a rate applicable for a particular
period of tine. QOhers stress that the reporting requirenent
shoul d be established wth clarity and specificity. Requiring
the reporting of the snapshot prices neets these criteria.
ESCOs need only report the generally-avail able prices they have
of fered and coul d have charged to custoners; that standard is
clear, specific, and can be readily net, because ESCCs mnust
under stand and be able to cal cul ate those prices that they have
offered and will bill.

O her commentators assert that the prices the ESCOs
post mnust be available for sone period of tine after posting.
| mposi ng such a requirenment, however, goes beyond what is

necessary under these circunstances. The purpose of the price
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reporting requirenent is to enable consuners to conduct a nore
meani ngful inquiry into the prices available in the market.
Because the prices the ESCOs report nust be accurate as of the
1%t of the nonth date they were offered and coul d have been
charged, providing those prices facilitate price transparency
and price conparison. Wth those objectives realized, it is not
necessary to go further at this tinme by burdening the Wb site
with the additional functions of quoting current prices or
identifying price availability. Those functions could be
difficult to inplenment pronptly, especially for all ESCGs that
report prices, and would create confusion if inplenmented hastily
or poorly.

Requiring that ESCOs tie thenselves to a particul ar
price for a particular period of time would not necessarily
further enhance price transparency. It could overly intrude
upon the functioning of a conpetitive market, because,
conpelling ESCOs to act as utilities in neeting such a tariff-
like requirenment could inpede their ability to respond to market
conditions and coul d obstruct the devel opnent of creative
service offerings that custoners desire.

Nor will the snapshot prices create the opportunity
for the deceptive business practice widely known as “bait and
switch.” Because the accuracy of the prices will be supervised,
ESCCs cannot create a fictitious price, as occurs under the bait
and switch scenario, in order to declare it unavail able when the
consuner requests it, and then seek to entice a custoner to
accept a higher-priced alternative. Wth accurate prices in
hand, custoners may nake conparisons, even though they will find
it necessary to inquire further into the market to ascertain the
actual prices that renmain avail able.

Sonme commentators maintain that accurate utility
commodity prices nust also be reported before ESCOs shoul d be

-12-
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mandated to report their prices. They buttress their argunent
with a claimthat conparisons between ESCO and utility prices
are m sl eading because utility prices are forecast in advance,
subj ect to subsequent nodification through application of
various adjustnent factors. These factors, say the
commentators, often |lead to wide price variations, with prices
for commodity substantially understated in sonme nonths. These
comentators add that the utilities’ comobdity prices often
cannot be readily determned fromthe content of their tariffs
and that extracting the commodity prices fromoverall utility
rates can be difficult.

The price reporting requirenent adopted above,
however, places ESCOs and utilities on a reasonably equa
footing. Both report snapshots of prices that were actually
avai |l abl e and coul d have been charged as of a certain date.
This facilitates price transparency, even though the utility
price may be subject to adjustnents and the ESCO price nay be
subj ect to change. Al though, as discussed bel ow, further
i nprovenents to price reporting are contenpl ated, that the
ability to nmake conparisons of prices anong various providers
under the price reporting requirenent adopted here at present
w Il be somewhat | ess than sone parties desire does not prevent
its adoption as an advancenent over the existing circunstances.

Moreover, the issues of utility commodity price
transparency and utility commodity price reporting are under
consideration in Case 06-M 1017.%® As discussed in the Notice
i ssued there, coments have been solicited on the cost elenents
that should conprise utility electric comobdity charges to their

custoners, and the appropriate |level of gas and electric utility

13 Case 06-M 1017, WUility Commodity Supply Service, Order
Instituting Proceeding and Notice Soliciting Cooments (issued
August 28, 2006).
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supply portfolio information that should be made public to
pronote price discovery. Once that proceeding is decided, the
conparability of utility commbdity prices to ESCO prices will
inprove. It is not necessary, however, to await a decision in
t hat proceedi ng before noving forward with mandatory ESCO price
reporting. The neasures adopted here are sufficient to ensure
that the ESCO prices reported are reasonably neaningful in
conparison to the utility prices that are available, in the
interimbefore further inprovenents to the accuracy and

useful ness of the utility price information are inplenented

Enf orcenent Proposal s

Nunmer ous comment ators exam ned the issue of enforcing
the price reporting requirenment. Most agree that w thdrawi ng an
ESCO s eligibility for a single price reporting failure would be
a draconian renedy that woul d cause nore harmthan a sole price
reporting failure. The price reporting enforcenent mechani sm
adopted here recogni zes those argunents. The enforcenent
mechani sm now properly incorporates the interim neasure of
suspendi ng an ESCO s new custoner enrol |l nent privil eges, which
wi Il induce conpliance while leaving withdrawal of eligibility
as a last resort for enforcing conpliance upon nore serious
violations of the reporting requirenents.

One conment at or suggested that an enforcenent
mechani sm coul d provide for the substitution of a default price
for an inaccurately-reported price.* That nechanismis unduly
conplex. Wile the enforcenent nechani smadopted here properly
provides for an inquiry into price accuracy, that inquiry is of
sufficient difficulty to inplenent w thout adding another |ayer

of conplexity in devising and adopting a default price.

14 Anot her commentator suggested a system of nonetary penalties;
the PSL does not provide for the adm nistrative assessnent or
coll ection of nonetary fines fromESCGs, under the PSL Article
1 regul ation applicable to them
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Moreover, requiring an ESCOto offer any price runs counter to
the regul atory framework adopted for these conpetitive entities.
Unlike nmerely reporting a price that they charge, setting a rate
for them would go well beyond the regulatory requirenents that
have been inposed under Opinion No. 97-5 and the UBP, and woul d
be inconsistent with the approaches taken to recognize the
conpetitive character of these market participants. Therefore,
t he proposed default price nechanismis rejected.

Criticisns of Power Choose

Comment ators presented a welter of suggestions for
i nproving the Power Choose Wb site. The Wb site, however, was
devel oped in response to consuner suggestions, after attenpting
to incorporate the best features of Wb sites in other states.
Moreover, further inprovenents to the Wb site are an ongoi ng
process. Therefore, that the Wb site m ght be inproved is not
a reason to decline to inpose mandatory price reporting on ESCOs
at this tine.

One i nprovenent under devel opnment is the ability to
make conparisons of historic price information. This ability
wi |l assist custoners in exploring the difference between ESCO
prices and utility prices over tine, and will add significantly
to the information derived from the ESCO snapshot prices subject
to change and utility snapshot prices subject to adjustnent
Until ESCO prices have been reported for a sufficient period of
time, however, there is no historic ESCO data avail able for
conparison to the utility prices. Once ESCO prices are

5

reported, conparisons of historic prices may begin,!® a process

15 The criticisms of the “Savings First Year” columm of Power
Choose wi |l be addressed when the nodifications are nmade to
show savi ngs based on the utility’ s historic price rather than
t he snapshot of the utility’s price projection for a nonth.
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expected to conmence sonetine early in 2007.'® The absence of
this feature at this tinme, however, is not a reason to preclude
custoners fromavailing thensel ves of the existing Power Choose
price conparison functions, which have val ue notw t hstandi ng the
ESCGs’ criticisns.

Some comrent ators suggest that nore frequent price
updating would facilitate price reporting accuracy and
transparency. Some ESCOs al so asked to update their prices nore
frequently than nonthly. Wrk on expanding the Wb site’s
capabilities to accommodate nore frequent updates is ongoi ng.
More frequent updating nay nake it possible for ESCOs to tag
their offers with inception and expiration dates, inproving the
usef ul ness of Power Choose as a price discovery tool.

Finally, as sonme comentators suggest, the link from
our Web site to Power Choose and its charts could be nmade nore
visible. The nmeans for acconplishing this goal are under
consi der ati on.

O her | ssues

Comment ators al so rai se sone other issues. As they
poi nt out, price reporting is restricted to ESCO offers to
residential custoners. This is the body of custoners that
requires assistance with penetrating opaque prices and in nmaking
conpari sons anong conpeting entities in the new market. As
t here has been no showing to date that comercial and industri al
custoners require the sane protection, price reporting will not

be extended to non-residential custoners at this tine.

1® Some commentators suggest that price reporting by comodity
| oad zone is needed, but the Web site already recognizes that
function; one commentator believes New York State taxes should
be reported separately, but taxes are incorporated in the bil
conpari son cal cul ation and to separate them out would be a
conpl ex endeavor unlikely to neaningfully advance consumner
under st andi ng.

-16-



CASE 06- M 0647, et al.

Some conment at ors suggest that custoner conpl ai nt
rates for ESCOs could be nade available to the public, just as
utility conplaint rates are. Wile information on conplaints
about ESCOs woul d be useful to the public, ESCO specific
conplaint rates are not currently cal culated. Commencing their
cal cul ati on, however, may be feasible, and that possibility wll
be explored in the future. The absence of that information is
not a reason to delay inplenentation of the ESCO price reporting
requi renments adopted here.

| f the Power Choose Wb site is the only source of
price conparison information, sone comrentators caution, the
result could be market distortion, because these comentators
hypot hesi ze, reliance on vehicles like the Wb site is not a
feature typical of conpetitive markets. At this stage of nmarket
devel opnment, however, the Web site serves an inportant function
in facilitating price transparency. That, as the market
devel ops over time, other sources of price information may
becone avail abl e does not prevent use of this tool at this tine
to pronote price discovery and transparency.

Mor eover, while the snapshot prices ESCCs report wl |
serve as neans for assisting custonmers as they enbark upon
exploration of conpetitive markets, custoners will not be able
to actually participate in those markets through the Wb site.
They nmust take the additional step of contacting ESCOs and
inquiring further into the content of available offerings. Wth
the assistance of the Web site in taking the first step,
consuners can be expected to explore further on their own
initiative, just as they do in markets for other goods and

servi ces.
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CONCLUSI ON
ESCGs shall conply with the mandatory price reporting

requi rements detail ed above, by conmencing reporting of the
required price data as of Decenber 5, 2006, for prices that were
of fered and coul d have been charged as of Decenber 1, 2006,

al ong with the other infornmation necessary to conplete the
standard price reporting format devel oped by Staff. Wth the
basic price information successfully posted to the Wb site,
residential custoners may find the information that will better
prepare themto evaluate the choices available in the
conpetitive retail energy markets. Staff will continue its
efforts to devel op and refine Power Choose as a tool for

pronoting custoner participation in those markets.

The Cormmi ssi on orders

1. The electric and gas commodity price reporting
requi renents and enforcenent nechani sns di scussed in the body of
this order, applicable to energy services conpanies eligible to
provide retail electric and gas commodity service in New York
are adopt ed.

2. Revisions to Section 2 of the Uniform Busi ness
Practices, as set forth in the body of this Order, are approved.

3. Electric and gas utilities providing distribution
service that have tariffed provisions opening their service
territories to retail access are directed to file tariff
anendnents or addenda to incorporate or reflect in their tariffs
the Uniform Busi ness Practices revisions approved in O dering
Clause No. 2. The tariff revisions shall be allowd to becone
effective on not |ess than one day's notice on or before
Novenber 30, 2006.
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4. The requirenments of Public Service Law 866(12) (b)
as to newspaper publication of the tariff revisions filed in
accordance with Ordering Cl ause No. 3 are wai ved, because this
Order gives adequate notice of the changes.

5. These proceedi ngs are conti nued.

By the Conm ssi on,

( SI GNED) JACLYN A. BRI LLI NG
Secretary
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PCSI TI ONS OF THE PARTI ES

| NI TI AL COMMENTS

Advant age
VWhi |l e agreeing that residential custonmers require easy

access to pricing information so that they may intelligently
sel ect anong commodity supply options, Advantage Energy, Inc.
(Advantage) urges that rigid price reporting requirenments be
avoi ded. Advantage argues agai nst inposing price reporting
requirenments for offerings to non-residential custonmers, because
they are nore sophisticated and know edgeabl e than residentia
custoners and ESCO offerings to them are better devel oped.

According to Advantage, the Public Utility Conmm ssion
of GChio (PUCO has devel oped “apples to apples” charts that
enabl e gas and electric custoners to readily make rate
conpari sons. At the PUCO Wb site, price and basic information
for each supplier is |listed and updated weekly, and each ESCO s
price may be conpared to the local utility' s offer. Price
reporting to PUCO is voluntary, Advantage rel ates, and ESCOs may
describe variable pricing in general ternms instead of submtting
conpl ex formulas detailing the price calculation. Advantage
favors this type of rate conparison tool instead of creating
bur densone price reporting requirenents.

If it is determned that a voluntary approach is
i nadequate, Advantage would Iimt a mandatory price reporting
requi renent to general information, including the ESCO s pricing
structure, its average cost per unit, the terns of service and
any restrictions or fees attending contract termnation. It
asserts that ESCOs should retain the flexibility to refresh
fixed-price offers, which would require a disclainmer advising
consuners that the price is subject to change w thout notice.

Advant age enphasi zes that a description is adequate for variable
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rates, if acconpanied by reporting of historical costs. Any
added val ue services the ESCOs provide should be prom nently

di spl ayed, so that consuners can factor into their decisions the
benefits that they may derive fromthose services. The rate
offered by the local utility, Advantage insists, nust be nmade
avai l abl e to consuners on the sane basis as the ESCO pri ce.

Satisfactory reporting, Advantage mai ntains, would be
achieved if a fixed rate is available on the date it is
reported.? Requiring ESCOs to hold open a fixed-rate offer for a
mandat ed period of tinme, Advantage clains, would force the ESCGCs
to raise their prices to reflect a prem um conpensating them for
the additional risks they incur during the additional tine the
of fer remains open. Forcing prices upward in a conpetitive
mar ket, Advant age argues, disadvantages consuners, and is
unnecessary if the price information is updated frequently.

If a mandatory reporting requirenent is adopted,
Advant age contends, clear guidelines nust be devel oped detailing
the specific information that each ESCOis to report and setting
the format for submtting the information. Advantage woul d
identify the criteria and process that will be used to review
the price information, and the nmethod for inform ng ESCOs of
deficiencies. Advantage would al so open a cure period for ESCOs
to remedy deficiencies and calls for an expedited dispute
resol uti on process.

Advant age woul d al |l ow ESCCs to nmeke individualized
offers to residential custoners outside the scope of the
reported prices, notw thstanding any standard offer that is
reported. Advantage believes that reporting requirenents should
not discourage flexibility in making offers or otherw se

obstruct the devel opnent of the conpetitive marketpl ace.

! Fi xed-price reporting, Advantage adds, nust recognize that
those prices mght vary by | oad zone.
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Con Ed/ O&R

Consol i dat ed Edi son Conpany of New York, Inc. (Con
Edi son) and Orange and Rockland Uilities, Inc. (O&R)
(collectively, Con Ed/O&R) agree with the prem se that the ready

availability of ESCO price information to custoners woul d assi st
themin selecting anong ESCOs. The utilities, however, observe
that the listing of ESCO pricing raises conplex issues. The
utilities doubt that ESCO prices can be expressed as a single
rate applicable for a particular period of tinme, because the
rate may be subject to various types of adjustnents. It may
al so be difficult, the utilities warn, to keep price listings
current, because information changes rapidly.

ESCCs, Con Ed/ Q&R point out, also may conpete on
aspects of energy commodity supply service other than price.
The utilities maintain it may not be feasible to fully disclose
all the terms and conditions of a comopdity service offering on
a Wb site in a common format. An overly-sinplified Wb site
presentation, the utilities are concerned, mght unfairly
di sadvant age many ESCGs, while failing to provide custoners with
a conplete picture of the ESCO of ferings m ght adversely affect
their ability to select anong those offerings.

In light of the difficulties attending the posting of
ESCO price information, Con Ed/ O&R woul d not punish a failure to
post by withdrawing an ESCO s eligibility to participate in
retail access. The utilities express their concern that that
sort of punitive neasure m ght discourage the devel opnent of
conpetitive markets.
CPB

Voicing its strong support for efforts ained at giving
consuners accurate and conprehensi ble pricing information on
energy comodity supply, the Consuner Protection Board (CPB)
finds the existing Web site information inadequate to achieve
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that goal. According to CPB, nost ESCOs do not post sufficient
informati on to enabl e consunmers to nmake neani ngful price
conparisons. CPB maintains this lack of information is a
serious inpedinent to the devel opnent of conpetitive markets.

Identifying the criteria it believes will ensure fair
and effective price reporting, CPB would require weekly price
reporting, and that the posted price be available at |east on
the day of posting. To facilitate price conparisons, ESCOs
woul d report a variable price for a one-nonth period and a fixed
price for a one-year period, if they offer those options. ESCGCs
that do not offer the options, however, would not be conpelled
to submt artificially-calculated prices. Besides the mandatory
price reporting requirenent, CPB would permt ESCOs to submt
pricing information on other products they offer, upon
di scl osure of key ternms and conditions. These would include any
m ni mum comm t ments, whet her commtnents are nutual, penalties
for early termnation, and whether the ESCO may unilaterally
revise the price.

To enforce these price reporting requirenents, CPB
woul d deny to non-conpliant ESCOs the right to post any product
informati on on the Wb site. The offending ESCOs, CPB asserts,
shoul d al so be excluded fromutility efforts to pronote
conpetition, through utility outreach and education efforts and
rat epayer - funded prograns. CPB, however, would not bar an ESCO
from doi ng business in New York for failing to neet price
reporting requirenments. CPB believes that such a drastic
penalty should be reserved for actions that are related to a
conpany’s ethical, financial or operational fitness.

Direct

Wi |l e agreeing that transparent product and pricing

i nformati on enhances the devel opnment of residential retail

energy markets, Direct Energy Services LLC (Direct), like other
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ESCOs, argues that ESCOs that decline to provide that
information wll ultimately fail in the marketplace. If a
mandatory price reporting programis adopted nonethel ess, D rect
recomrends enforcenent nmechanisns simlar to CPB s.

Direct also believes that inprovenents to the
Commi ssion's Web site are needed if price reporting inprovenents
are to be realized. The site’'s link to the Power Choose charts,
Direct asserts, should be nore readily visible. Direct would
also elimnate fromthe chart the “Savings First Year” col um,
because, it argues, those conparisons of utility and ESCO rates
are msleading. Direct also joins in proposals to acconpany
price postings with appropriate disclainers.

Direct would al so post the current utility commodity
rates along with the highest and | owest rates fromthe previous
twel ve nonths. That information, Direct states, would enable
customers to conpare the variability of utility and ESCO pri ces.
Direct would include custoner conplaint information about ESCOs
on the Wb site, enabling custoners to conpare the quality of
servi ce anong ESCGCs.

The supplier conparison chart for gas custoners at the
Georgia PSCs (GPSC) Wb site, Direct asserts, is a source of
useful features that could be incorporated in the Power Choose
Web site. Information available at the GPSC site includes
cancel l ation fees, custoner charges, and a clear distinction
bet ween variable and fixed product offers. M sleading price
conpari sons are avoided at the GPSC Wb site, Direct clains,
because there is no cal cul ation of savings.

Ener geti x/ NSI

Argui ng agai nst inposi ng nmandatory price reporting,
Energetix, Inc. (Energetix) and NYSEG Sol utions, Inc. (NSI)
(collectively, Energetix/NSlI) maintain that requiring ESCGCs to
share commercially-sensitive pricing information will disrupt
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product innovation and inpede the growh of conpetitive markets.
Mandat ory reporting, Energetix/NSI conplain, would amunt to
i ncreasi ng regul atory oversight, when reduci ng oversight better
assi sts the devel opnment of conpetitive markets, and woul d be
akin to the rate regulation inposed on utilities. Energetix/NSI
al so protest that mandatory price reporting runs counter to the
deci sion to exenpt ESCOs fromPSL Article 4.2

I f mandatory price reporting is adopted, Energeti x/ NSI
fear the Wb site resource will either create custoner
confusi on, because too nmuch information is provided, or will be
m sl eadi ng, because of too little information. To solve this
conundrum Energeti x/NSI would leave it to an ESCO s di scretion
which information it desires to report.

Criticizing the Wb site as overly sinplistic and
i nconpl ete, Energetix/NSI assert that the cal cul ati ons made
t here, based upon average nont hly custoner usage, are not
i nformative because they do not predict future bills. Another
Wb site shortcomng, the ESCOs claim is the confusion created
by attenpting to conpare distinctive products, |ike green
energy, variable price service and fixed price service. To
reduce confusion, Energetix/NSI woul d upgrade the Wb site to
al l ow custoners, using their own consunption patterns, to
calcul ate the annualized bill they would receive fromthe
utility for fixed and variable priced utility options. The
proposed upgrade, the ESCOs continue, would then allow custoners
to take information obtained froman individual ESCO to
calculate the price the ESCO woul d charge

Energetix/NSI is critical of the proposal to enforce
mandatory price reporting requirenents through w thdrawal of

eligibility. This approach, they contend, contravenes promn ses

2 Case 94-E-0952, Electric Conpetitive Opportunities, Opinion
No. 97-17 (issued July 17, 1997), pp. 34-35.
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to keep regulatory requirenments inposed on ESCOs to the m ni mum
needed to “ensure the conpetency of providers, protect system
reliability, and oversee the devel opnent of the market.”3
ESPA

The Enpire State Petrol eum Associ ation, Inc. (ESPA)
finds no support for the notion that mandatory reporting will
foster retail market devel opnents, and so it opposes nandatory
price reporting. ESPA asserts that the manner of presenting
custonmers with price information nmay be |left to each individual
ESCO because ESCCs that do not nake their price information
readily available will |ose business.

On the other hand, ESPA conplains, price reporting
requi renents will hanper the ability of ESCOs to respond to
mar ket forces. Even posting historic price information, ESPA
argues, woul d be m sl eadi ng, because historical prices are not
necessarily relevant to current price offerings. ESPA also
argues that mandatory price posting could di ssuade consuners
from consi dering val ue- added services and the non-price terns of
ESCO of ferings, and could create custoner confusion.
1 DT

VWi le IDT Energy, Inc. (I1DT) supports the continued
depl oynent of the Power Choose Wb site, it conplains that its
current configuration is too confusing. Describing the
conparisons of utility estimated-rates to ESCO prices as
m sl eadi ng, I DT maintains that actual historic utility prices
shoul d be conpared to actual historic ESCO prices to achieve an
accurate conparison, albeit it notes a disclainmer informng
custoners that past performance is not a guarantee of future

performance woul d be needed.

3 Case 94-E-0952, Electric Conpetitive Opportunities, Opinion
No. 97-5 (issued May 19, 1997), pp. 30-31
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| DT al so finds confusing the conparisons of variable
rate offers with fixed-rate offers, nonthly offers with | onger-
term offers, and renewabl e energy offers with non-renewabl e
energy offers. |IDT believes this difficulty can be avoi ded by
al l owi ng custonmers to sel ect anong various options. In
conformance with this approach, it would Iimt the explanatory
informati on ESCCs provide, generally characterizing that
material as of little assistance in selecting anong ESCO of fers.

As to enforcenent, IDT joins other commentors in
opposi ng the proposal to bar an ESCO from serving custoners as a
remedy for failure to post a price. That draconian renedy, it
contends, should be reserved for ESCOs that repeatedly violate
regul atory requirenents.

Intelligent

Infinite Energy, Inc. d/b/a Intelligent Energy
(Intelligent) supports the goal of educating consumers through
providing themw th neaningful price conparisons. Intelligent,
however, cautions that inplenmenting mandatory requirenents m ght
lead to treating ESCOs like utilities, which could quash
i nnovation and slowthe growth of conpetitive markets.

According to Intelligent, ESCO nake offerings that are
dynami c and require themto respond i mmediately to changi ng
mar ket conditions. As a result, it would mandate the posting of
a price subject to the disclainmer that the price is subject to
change. Intelligent also maintains that ESCO price reporting
wi |l be successful only if utility prices are transparent and
can be readily conpared to ESCO pri ces.

Foreseeing conplications if term nation fees nust be
reported, Intelligent relates that it charges a termnation fee
based on a fornmula reflecting each custoner’s individual usage
that is too conplex to adequately describe on a Wb site.

Joining with other ESCOs in arguing revocation of eligibility is
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an overly-punitive sanction, Intelligent would allow ESCCs to
cure deficiencies before enforcenent action is taken.
| GS/ Vectren

Descri bing the proposed nandatory price reporting

requirement as a well-intentioned effort intended to educate
consuners, Interstate Gas Supply of New York, Inc. and Vectren
Retail LLP d/b/a Vectren Source (I1GS/ Vectren) caution that

cust omer education cannot be achi eved overnight. Questioning
the efficacy of the proposed reporting requirenent, |GS/ Vectren
point out real-tine prices cannot be posted, and non-standard,
custonmer-specific offers cannot be readily accommbdated, at a
Wb site. Instead of mandating reporting requirenents

| GS/ Vectren would all ow ESCOs to post their standard service

of fers, and woul d make ot her product offerings avail abl e through
el ectronic links to ESCO specific Wb sites. [|GS/ Vectren al so
join with other ESCOs in conplaining about the lack of utility
price transparency.

MXe

Noting that it submts pricing information to the
Power Choose Wb site, MXenergy, Inc. (MXe) praises the
i nprovenents that have been made to the Wb site and
characterizes it as an informative tool. Nonetheless, MXe
contends, nmandatory price reporting can be acconplished only if
ESCO price revisions are posted rapidly, by allowing ESCOs to
log into the Wb site and performthe updates thensel ves.

QO her than the length of the term MXe does not
bel i eve that ESCOs should be required to post conditions
attending their offers. Once the reporting of terns and
conditions is enbarked upon, MXe discerns, the outcone is the
posting of too nuch information, creating custoner confusion.
Consumers, MXe contends, could obtain information additional to

that posted by electronically linking to ESCO Wb sites.
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NEM

The National Energy Marketers Association (NEM
bel i eves ESCO price posting nust be acconpani ed by accurate
utility price posting conveying their fully unbundled commdity
prices. Wthout the posting of accurate utility informtion,
NEM ar gues, the posting of ESCO price information unfairly
burdens ESCOs. NEM adds that requiring utilities to post the
hi storic commodity rates woul d al so assi st consuners.

Discerning that it mght not be possible to capture
and express the value sone conponents of an ESCO i nnovati ve
conpetitive offering mght add to a price, NEM cautions that a
price reporting mandate shoul d be designed so that it does not
stifle ESCO efforts to devel op innovative product offerings.
NEM woul d therefore limt the information ESCOs woul d be
required to report to a nonthly subm ssion of a price offering
that would remain available through a stated tinme period,
subj ect to appropriate disclainmers. Joining other criticisns of
revoki ng perm ssion to do business as a sanction for failing to
report, NEM would allow ESCOs to cure errors and woul d enforce
reporting requirenments through nonetary penalties
NFR

Whil e National Fuel Resources, Inc. (NFR) supports the
goal of better informng consuners, it says it has been hesitant
to report prices to the Wb site, because the site portrays
information inconpletely, fails to accommodate price variability
and volatility, and does not capture the benefits of non-price
ternms and conditions. As a result, it opposes any mandatory
price reporting requirenment. G ven that opposition, it sees no
need to establish nechanisns for enforcing such a requirenent.

Joining with other ESCGOs, NFR argues that any ESCO
price reporting requirenent is neaningless unless utility prices

are also transparent. Uility figures, NFR conplains, are
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nerely forecasts and are also problematic as a basis for

predi cting custoner bills because a custoner’s estimted annual
usage may vary with weat her and weat her nornalizations are
difficult to calculate properly. In particular, NFR criticizes
t he Power Choose Wb site’s one-nonth cost calculation as a

m sl eadi ng conpari son, because fixed and variable prices

avail abl e over different tine periods are inproperly matched
agai nst each ot her.

If a price reporting requirenent is adopted, NFR woul d
require that prices be reported nonthly as of a given day.
ESCOs woul d be allowed to establish the periods of time over
which the offers would remain in effect, permtting themto
change fixed-price offers imredi ately whenever necessary.

NYSEG RGRE

New York State Electric & Gas Corporation (NYSEG and
Rochester Gas & Electric Corporation (RGE) (collectively,
NYSEG R&E) support adoption of mandatory price reporting

requi renents, because it would address deficiencies in the
availability of price information. |In their experience, the
utilities explain, custoners desire nore visible and transparent
ESCO pricing i nformation, conpiled in a format that enables them
to conpare and contrast ESCO offerings. As a result, NYSEG R&E
asserts all ESCOs should be required to provide pricing elenents
and other terns and conditions, on a standard tenplate. ESCGCs
woul d al so be conpelled to update this informati on whenever they
change a price, termor condition
PULP

According to the Public Uility Law Project (PULP),
mandatory price reporting is a fundanentally inportant consuner
protection neasure. Wthout that reporting, PULP maintains,
consuners nmay act on inperfect price information, which could

|l ead to market fail ures.
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PULP would not limt ESCOs to reporting their price
information to Staff, because if Staff al one perforns the
i nformati on-gathering function, the Power Choose Wb site m ght
becone a bottleneck as the only | ocation where accurate price
conpari sons can be made. PULP also contends that if Staff acts
as the source for ESCO price disclosure, it could prejudice
Staff’s roles as the nediator of bill disputes between ESCOs and
custoners under the Home Energy Fair Practices Act (HEFPA) (PSL
Article 2).

ESCCs, says PULP, should report the factors used to
establish a variable rate, the tine period of a price
comm tnment, the conditions and penalties constraining the
customer’s conmtment, swtching charges, and historic nonthly
price data, and pose a standard contract. ESCOs would al so
separately identify the anobunt of New York taxes they collect.
These requirenents, PULP asserts, can be inplenmented w thout
restricting ESCO pricing flexibility, which, PULP believes, is
advant ageous to consuners. As a result, PULP would allow ESCCs
to post a variety of different prices for differing products
they mght offer. To conformto the UBP, however, PULP would
require that ESCOs give at |east four days’ notice of a price
change.

To enhance price accuracy, PULP, |ike MXenergy, would
all ow ESCOs to continually refresh their reported information
electronically. If the information is not kept current, PULP
warns, customers may find thenselves victins of “bait and
swtch,” where an offer is wthdrawn so that nore expensive
of fer can be presented in its place.

PULP joins other commentators in argui ng nandatory
price reporting should extend to utilities as well as ESCCs.
Uility tariffs, says PULP, are not a substitute for price

reporting, because they are “likely indecipherable” to nost
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residential consumers.® The utilities should, PULP asserts,
offer on their Wb sites calculators that would allow the
custonmer to input their own consunption data into a conparison
of an ESCO price to the utility s price.

Revoking ESCO eligibility, PULP observes, m ght be a
cl unsy enforcenment nechanism ESCOs, it posits, m ght avoid
revocation sinply by revising their practices, |eaving consuners
wi t hout a renmedy. Moreover, PULP notes that actually excluding
an of fending ESCO from participation in the market would require
that ESCO s custoners to find alternative sources of supply,
whi ch coul d be burdensonme, and woul d reduce conpetition as the
nunber of conpetitors woul d decrease

PULP cl ainms an effective renmedy would be to create a
default price based on a discount fromthe utility’s commodity
price and any | ost opportunity costs custoners incur because a
price was not properly posted. The custoner would be given the
opportunity to select anong the ESCO contract price, the default
price, or switching to another provider.

SCMC

The Smal | Customer Marketer Coalition and Ret ai
Energy Supply Association (SCMC) concur that the provision of
accurate pricing information is inportant to the devel opnent of
retail energy markets. It joins with other ESCOs, however, in
claimng the operation of the conpetitive marketplace wll
puni sh those ESCOs that do not make their product offerings and
prices readily available. SCMC clainms that no bureaucratic
price-reporting requirenents are inposed on vendors of nost
retail products; for exanple, it asserts, advertising and other
customary nmarketing devices are deened sufficient for a plethora

of high definition TV vendors to distinguish their products.

4 PULP Comment, p. 8.
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Making a point simlar to PULP'S, SCMC questions the
effect on consuners of reliance on Power Choose Wb site as a
sol e source of information. |If price reporting to the Wb site
i's mandat ed, SCMC proposes that it be limted to an ESCO
st andardi zed product offering. ESCGs would remain free to offer
ot her products not reported, including specialized discounts
intended to match the prices of conpetitors or individualized to
a particular custoner. Like other ESCOs, SCMC woul d al so
provi de for appropriate disclainers.

As do MXe and Intelligent, SCMC perceives problens
with the reporting of conplex and variable contract cancell ation
requi renents and fees. SCMC would also omt from nandatory
reporting the subm ssion of historic nonthly price data, because
it clainms, ESCO historic prices are final while utility historic
prices are subject to adjustnment. For that reason, SCMC, I|ike
ot her ESCGCs, argues the savings conparisons nmade at the Power
Choose Web site are m sl eadi ng.

It would be premature, says SCMC, to create nechani snms
for enforcing a price reporting requirenment now. Providing for
enforcenment, SCMC asserts, should await the result of experience
wWith price reporting which, it states, is an experinent. It
woul d be unfair to punish ESCCs, SCMC cl ains, before the
i nevitable problens with a price reporting reginme are sol ved.

St uyvesant

According to Stuyvesant Energy LLC (Stuyvesant), ESCO
price reporting is a conplex topic that nay be difficult to
sinmplify. Although Stuyvesant states it offers a standard rate
on a nonthly basis, it notes that it contracts wth many
custoners for different rates.

As to enforcenent, Stuyvesant warns that it may be
nearly inpossible to police the accuracy of price reporting. It

mai ntai ns that ESCOs m ght post a standard price, but then
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charge all or nost customers a higher rate. According to
Stuyvesant, preventing that practice, w thout constraining the
pricing flexibility characteristic of a conpetitive market, is

not readily acconplished.

REPLY COVMENTS

Con Ed/ G&R

Respondi ng to commentators that suggest ESCO price

reporting is contingent upon the inposition of simlar reporting
requirements on utilities, Con Ed/O&R maintain that utility
prices are already a matter of public record. Con Ed/ O&R assert
that utilities should not be required to reconfigure their filed
rates, approved by the Comm ssion, into a conparison format that
woul d oversinplify their charges. For exanple, they claim such
a format would not reflect the inpact of automatic adjustnent

cl auses or billing pro-ration protocols.

CPB

According to CPB, the goal of mandatory ESCO price
reporting requirenents should be to furnish information that is
useful to consuners. CPB believes that objective can be
achi eved without constraining ESCO market activities, subjecting
them to unnecessary regul ation, or inposing draconian
enf or cenment nechani sns.

CPB opines that voluntary price reporting has been
general ly successful in Chio. Two factors, it contends, have
prevented duplication of that success in New York — the failure
to update reported prices with sufficient rapidity to keep pace
wi th changi ng market conditions, and the concern that the
current Power Choose Wb site does not fairly conpare ESCO and
utility prices. CPB believes these obstacles can be overcone.

CPB would Iimt mandatory ESCO price reporting to a
few readily conparabl e products, albeit ESCOs coul d be all owed

-15-



CASE 06-M 0647, et al. Appendi x A

to post prices for other product offerings. In keeping with its
principle of sinmplifying reporting requirenents, CPB would
acconpany the presentation of pricing data with only some very
basi c additional information on contract term termnation, and
price nodification.

Respondi ng to the concern that mandatory reporting
renders prices static, which is inconsistent with marketpl ace
variability, CPB states that either prices nust be updated
frequently or consunmers nust be alerted through disclainers that
the availability of the posted prices is |imted. The
di scl ai mer approach, CPB di scerns, may induce consuners to avoid
the Wb site because they woul d conclude the data reported there
is stale. CPB therefore prefers weekly updating, with prices
avai l abl e as of the day of posting.

CPB agrees with commentators that assert utility
prices nust also be posted. CPB points out that National Gid
al ready provides on its Wb site nonthly natural gas supply
charges from January 2001 forward, and historic daily electric
supply charges from Septenber 1, 1998 forward. CPB nai ntains
that all utilities can publish simlar data, and el ectronically
link it to the Power Choose Wb site
Constel |l ation

Constel l ati on New Energy, Inc. (CNE) urges that
mandatory price reporting remain limted to prices for service
to residential custoners. Requiring reporting for non-
residential custoners, it contends, is unnecessary and woul d
stifle the devel opnent of innovative energy sol utions.

Direct Energy

Direct Energy continues to favor nonthly price
reporting requirenments, with the opportunity for ESCOs to update
their prices on a nore frequent basis. |t opposes, however, a

requi rement to keep a posted price open for any period, as
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shackling the price flexibility crucial to the devel opnent of
retail energy markets. It also reiterates that ESCOs shoul d be
permtted to cure violations of reporting requirenents before
sanctions are inposed.

NEM

According to NEM nost comment at ors cauti on agai nst
i nposi ng mandatory ESCO price reporting requirenents. |If such
requi renments are neverthel ess adopted, NEM woul d optim ze the
useful ness of the prices reported and limt the burdens the on
t he nascent conpetitive narketpl ace.

The val ue of ESCO price reporting, NEM enphasizes, is
tied to utility rate transparency, and NEM agrees with PULP that
tariffs do not clearly identify the price utilities actually
charge consuners. Wthout that transparency, NEM protests,
consuners cannot rationally conpare ESCO and utility prices.

NEM woul d mi nim ze price reporting requirenents, and
woul d not require ESCOs to nake a standardi zed product offering.
It al so opposes the non-price reporting requirenents that CPB
woul d i npose, arguing that disclosures about ESCO terns and
condi tions of service are best obtained fromthe ESCO itself.
Moreover, any price that is reported, NEM cl ai ns, should be
subject to a disclainer that it can be changed at any tinme. NEM
al so asserts that it is inpossible to devise an accurate bil
calculator for the Wb site that woul d enabl e consuners to
accurately predict future utility or ESCO charges or make
conpari sons anong those charges.

Most conmment at ors, NEM notes, agree that the
suspensi on of an ESCO s permi ssion to do business is too onerous
a penalty for failure to accurately report prices. NEM al so
opposes PULP' s suggested nechanism of substituting a default

price for an erroneously reported price, because it exposes
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ESCCs to too much price risk. NEM advocates SCMC s approach of
awai ti ng experience before inposing an enforcenent nechani sm
PULP

Respondi ng to commentators that claimthe nmarketpl ace
itself is sufficient to police price reporting, PULP argues that
mar ket benefits cannot be optimnm zed unl ess consuners have
accurate information on prices readily available to them
According to PULP, price volatility is not an inpedinent to
mandat ory ESCO price reporting, because reporting may be
i npl enented upon a requirenent that |eaves a price in place for
as little as four days, a period deened sufficient under the UBP
to protect ESCOs fromprice volatility. Price reporting, PULP
asserts, would not prevent ESCOs from of fering val ue-added
products. PULP sees no difficulty with allowi ng the offering of
such products in addition to the prices reported.
UG

UG Energy Services, Inc. (Ud) joins Constellation in
opposi ng the inposition of mandatory price reporting
requi renents on ESCOs serving non-residential custonmers. UG

argues such a requirenment is unnecessary.
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§2.D. 2

| O

§2.D. 3

|®

i

§2.D. 4

REVI SI ONS TO UBP

[an ESCO shal| subnit at other times during the year:]?

no later than the 5" day of each nonth, each price, on
a per unit basis, that the ESCO offered and coul d have
charged for each of its services generally avail abl e
to eligible residential custoners as of the 1% day of
that nonth, along with such other infornation about
each price as is required to conplete the standardi zed
price reporting format devel oped by the DPS.

[ The DPS shall provide witten notice to an ESCO of
any deficiency in the maintenance of its eligibility
status, including failure of any ESCO to disclose a
maj or price change] and failure of any ESCOto tinely
and accurately submt required price information.

[the ESCO shall have 10 busi ness days after receipt of
witten notice to provide a response or reguest an
extensi on of tine.]

The ESCO shall have 10 days after receipt of a witten
determnation fromthe DPS that price infornmati on was
not tinmely or accurately reported to cure the
deficiency identified in the determ nation by
reporting the infornation required. |If the ESCO fails
to tinely cure the deficiency, the DPS nay notify
distribution utilities that they shall cease to enrol
new custoners for that ESCO until such tine as the
DPS inforns themthe processing of new enroll nents
shal |l resune.

[ The DPS nmay, at any tinme, determne that an ESCO i s
no longer eligible to sell electricity and/or natural
gas to retail custoners for reasons including, but not
limted to:]

1

Exi sting UBP provisions are shown in [brackets]; new nmateri al

i s underli ned.
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h.

repeated failures to conply with price reporting

requi renents, reporting msleading price infornmation,

or continuing to fail to conply with price reporting

requi renents after withdrawal of eligibility to enrol

new custoners; or

[any of the reasons stated in Subdivision F of this
Section. ]



